EVIDENCE AND HOW TO HANDLE AND PACKAGE EVIDENCE CORRECTLY

Evidence

Evidence consists of facts, testimony, hearsay and exhibits which a court or tribunal will receive to prove or disprove a matter under inquiry.

Law of Evidence 

The law of evidence governs the means and manner in which a person may substantiate his or her own case, or refute his or her opponent’s case.

Rules of Evidence

The Rules of Evidence are the rules that regulate the manner in which questions of fact may be determined in judicial proceedings. The aim of most court proceedings is to determine 2 different types of issues.


Firstly, a court has to determine whether the facts on which a charge is laid did actually happen. These are questions of fact.


Secondly, the court has to determine, if they did happen, what their legal consequence is. These are rules of evidence.


The rules of evidence are generally divided into 3 parts: - 

1.
What facts may or may not be proved?

2.
What sort of evidence must be given by which a fact may be proved?

3.
By whom, and in what manner, must the evidence be produced by which a fact is to be proved?

Types of Evidence

Direct Evidence – Something that has been directly perceived by a witness through one or more of his or her 5 senses – Seen, Heard, Smelt, Felt or Tasted. This type of evidence is given by a witness in oral testimony in court. A statement is often taken from the person before the case goes to trial.

Real Evidence – Material objects, other than documents, which are produced for inspection by a court, are commonly known as Real Evidence. This, when available, is probably the most satisfactory kind of evidence because it generally doe not require testimony or inference. Unless its genuineness is in dispute, the thing speaks for itself. For example, the murder weapon, the victim’s body, DNA, Clothes.

Documentary Evidence – There are 2 types of Documentary Evidence: -


Primary Documentary Evidence is the production of the original document itself.


Secondary Documentary Evidence is the production of a copy of the original document, for example, a photocopy of certified copy. It can generally only be produced after it has been shown to the court that the original is either lost or destroyed, or that it is impracticable to produce the original document (although in this modern age scanning is being accepted far more readily).
Expert Evidence – Evidence of someone’s opinion is generally inadmissible. An exception to that rule is the opinion of an expert. Such evidence is only accepted when it is in the witness’s field of expertise. The witness must first prove to the satisfaction of the court that he or she is qualified in that field, for example, a Doctor giving evidence of a medical matter or a pilot giving evidence of ramifications of low flying. You should however still put opinions in statements, the court/lawyers will decide whether or not is should remain in or be edited out.

Circumstantial Evidence – Evidence from which a fact may be inferred as a natural or probable conclusion. It is usually made up of a series of items that point to the same conclusion.

Hearsay Evidence – Evidence of something which the witness does not have direct knowledge but has been told about it by some other person. Under normal circumstances, Hearsay Evidence is not admissible in court as evidence of the truth of what was said. There are some exceptions where the evidence may be admissible in court, and two examples are: -


A person may give evidence of what was said to him or her by the defendant.


If the conversation being related was held in the presence and hearing of the defendant. 

Again you should include hearsay evidence in statements and let the court decide what to edit out. Better to put everything in than later being accused of picking and choosing the ‘evidence’ you wished to record. 

How to Handle and Package Evidence Correctly

An Exhibit

An Exhibit in a criminal prosecution or civil trial is physical (real) evidence or documentary evidence brought before the Jury or Magistrate/Judge. The artefact or document itself is presented for the courts inspection. Examples may include a weapon allegedly used in the crime, an invoice or written contract, a photograph or a video recording.

Procedures

From time to time Investigators will be required to handle various articles that may be required as evidence (in the form of exhibits) in various proceedings. These articles may consist of documents, video evidence, keys, money or other items. It is important that the integrity of each potential exhibit be preserved.

Preservation of Exhibits

The general rule in handling any exhibit is to handle it as little as possible. It is important to retain the item as much as possible in its original condition. This is especially true in the case of documents.

The overriding rule is that if an Investigator takes possession of an original article, which the Investigator believes has potential value as an exhibit; than the Investigator should make arrangements for its safe storage and be able to demonstrate what has happened to it since it was taken into possession.

Continuity

The expression “Continuity” is used to describe the handling and whereabouts of an exhibit from the time it comes into your possession until the time it is produced in court. Continuity is also referred to as the “Chain of Evidence” or “Chain of Custody”. Bearing in mind that a chain is only as strong as its weakest link, any weakness, such as not being able to confirm the retention of evidence for a period, leaves it open to suggestion that the evidence presented in court is not the same as the evidence originally obtained.

Investigators need to be aware that they may be required to account, in court, for their involvement with an exhibit. Therefore, Investigators should record the following information about any exhibit that comes into their possession: -


A description of the exhibit and any identification details.


Identify the exhibit using the initial Investigators initials and a number, for example PMS/1, for Peter Mark Smith. The number is used to identify the exhibit in chronological order. (Always use a middle initial as well as the forename and surname. This reduces the chance of confusion if you get two witnesses with the same initials. If the witness doesn’t have one use ‘A’)


The date, time and place that the exhibit came into their possession.


From whom they obtained it.


How they obtained it.


When they relinquished possession.


To whom they relinquished possession.


A signature from each person who handles the exhibit.

An example of the above is shown at Appendix A.

If Peter Smith, acting on behalf of the fund, retrieves three false medical accounts from fund archives these would be exhibited as follows

PMS/1 - Account in the name of Dawn Jones received 1st April 2010

PMS/2 – Account in the name of Dawn Jones received 1st May 2010

PMS/3 – Account in the name of Dawn Jones received 1st June 2010

You will note that the exhibits run consecutively to the dates received

Exhibits should normally run the way in which they were received unless for example Peter Smith received an account in July 2010 which subsequently raised the concern. In that case, as this would be the first exhibit mentioned in any statement that would take exhibit PMS/1 and exhibits would then follow the logical path of the investigation.

NOTE – The Investigator in charge of the case is usually the person who will be required to take the exhibit to court and produce it. In the case of health fund prosecutions ordinarily the original exhibits will be handed to police when passing over any prosecution file.

Receipts for Exhibits Handed to Other Parties

If, for any reason, an Investigator relinquishes an exhibit to a party outside the health fund, i.e. police it is essential to obtain a receipt for that exhibit. The movement of the exhibit should be recorded as detailed in Continuity.

Handling of Documentary Evidence

Investigators should ensure that documents such as invoices, claim forms, letters or other documents that may be required as exhibits in court are handled carefully so as to ensure that they are not changed in any way. In particular: -


Investigators should ensure that such documentary exhibits are not written on, stapled, torn, folded, pinned or mutilated in any way. (It is important to ensure Health Fund staff are aware of this requirement. Too often they may receive what they believe are false accounts and then write on them!!)


Investigators should also ensure that such documentary exhibits are not placed in a position where impressions from writing on paper above, will be left on the documentary exhibit, for example, writing on an envelope after the document has been placed inside. The impressions on a document can be an important part of forensic document examination.


If any exhibit is waiting forensic examination, do not store with any other exhibit associated with the same case. Cross contamination must not occur.


An Investigator should place any documentary evidence in a plastic envelope as soon as possible. There are 2 reasons for this: -

o
It prevents damage to the document itself.

o
In the unlikely event that it may be necessary, it preserves any fingerprints that may be on the document.

The plastic envelope should contain the information outlined in Continuity above, by fixing a sticker onto the envelope of attaching a piece of paper to the envelope; this must be done without ruining the exhibit.(It is good practice to write the exhibit labels and place on the plastic envelope before placing the exhibit inside) 


If fingerprints are required from a document, handle as little as possible, try and handle only on one edge and use gloves


If an Investigator needs to work from a document, he or she should take a photocopy of it and work from the copy. Do not do this if fingerprints are required from the document.


Investigators should make every effort to retain possession of original documents. If it is not possible to take possession of original documents it is important that Investigators arrange for them to be photocopied. 

Handling of Video/DVD Evidence

In the same way that you should not over handle documentary evidence you should not over use original Video/DVD evidence. 

You should then where seizing such evidence immediately make a copy of the original, evidence making a copy through a statement and recording in investigation notes and from there onwards always use the copy DVD/Video. 

Return of Exhibits

Exhibits should be returned to their source as soon as possible after it is determined that there is no longer any need for their retention. This should not occur until after the relevant Investigator has confirmed that the exhibit is no longer required for an investigation or for court proceedings.

Exhibits to a Statement

Apart from statements, all other documentary and real evidence should be exhibited in a statement. This means that each document should be identified, using the initials of the person making the statement and consecutive numbering within the statement, for example, “I produce a sketch plan of the house, 34A Chatsworth Street, Yokine, WA, 6666, this I exhibit as PMS/2.”

Summary

When dealing with exhibits, the golden rule’s to remember: -

Handle as little as possible.

With documents, unless fingerprints are required, copy immediately, store originals and only work from copies.

Remember Continuity 

Give each exhibit its own unique identifier.

Prevent cross contamination where relevant.

If handing to other party, obtain a receipt or keep a written log in your investigation notes.

Seek advice if unsure.

